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AAR ARAAARAAARPARAAAAA™ 


ABATEMENT OF ACTIONS. 


1. The old Common Law maxim, that a personal right of 
action dies with the person, still applies where a fort is 
committed to a man’s person, feelings or reputation, as 
for assault, libel, or seduction of daughter. Brawner vs. 
Sterdevant, Adm’r 


ADMINISTRATORS, EXECUTORS, &c. 


. An executor may bring ejectment to recover lands, but 
his right to recover depends upon the will, and that must 
be produced, as a part of his title. Sorrell, Ex’r, vs. 
Ham. and another 


. A grant in letters testamentary, to administer the goods 
and chattels, rights and credits of the testator, gives au- 
thority to administer the will also, as to the lands. Ibid. 


3. A bond by an administrator to convey real estate of 
his intestate, in contemplation of a sale under the Or- 
dinary’s order is void, and is incapable of being enforc- 
ed, either at Law or in Equity, as contrary to the policy 
of the Statute authorizing administrators to sell the real 
estate of their intestate. Logan vs.Gigley 


. Letters of administration must be granted at the next 
term of the Court, immediately succeeding the publica- 
tion of the thirty days’ notice of the applicant and cita- 
tion by the Clerk, unless the application is regularly con- 
tinued by the action of the Court, from term to term, and 











602 INDEX. 


then the parties in interest are bound to take notice of 
such continuance. McGehee vs. Ragan......ccecsereeeeees 


5. According to the provisions of the Act of 1838, the 
widows and orphans of testators and intestates are enti- 
tled to a reasonable support and maintenance out of 
their estates, for the space of twelve months immediately 
after the death of such testator or intestate, whether their 
estates be solvent or insolvent. Hopkins vs. Lang, Ex’r.. 


6. For the purpose of marshaling the assets of an insol- 
vent estate, the executor or administrator may file his 
bill and obtain a decree, not only for the purpose of re- 
ducing the property into money, but also of ascertaining 
the order in which the debts are to be paid. The Macon 
ee ie i OF ee cvewissevecvisescscese sssces 


7. An administrator with the will annexed, has no au- 
thority to administer upon any portion of the estate of 
the testator not disposed of by the will. Harper, Adm’r, 
Cain 2th bated ecaduneinsindidaiinencneiiaccteteses 


8. The mode of procuring letters dismissory specified. 
Loyless and Wife vs. Rhodes and another, Ex’rs.........++00 


9. An executor postponing a settlement with one of the 
legatees under false pretences, and finally delivering over 
the entire estate to the other legatees, will not be pro- 
tected by his letters of dismission. It is a fraud in 
fact, which will vitiate his discharge. Ibid. 


See Abatement, 1. Appeals,1. Judgment,9. Practice Su- 
perior Court, 1. Widow, 1,2. 


ADVANCEMENTS. 
See Widow, 1. 
ADVERSE POSSESSION. 


See Charge of the Court, 3,4. Limitation of’ Actions. 
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ADVERTISEMENT. 
See Forthcoming Bonds, 3. Sheriff’s Sale, 1. 
AGENT. 


See Constable, 1. Principal and Agent. Sheriff’s Sale, 2. 
Satisfaction, 3,4. Trusts and Trustees, 5, 6, &c. 


ALIAS FI. FA. 
See Practice Superior Court, 3. 


AMENDMENT. 


1. Where a promissory note is sued on, barred by the Stat- 
ute of Limitation on its face, and the defendant pleads 
the Statute, the plaintiff may, under our judicial system 
and practice, amend his petition by alleging a new pro- 
mise, so as to prevent the operation of the Statute. 
Beard and another vs. SUMMons.....+.essceesenececeesenenenee 


2. A declaration or answer may be amended at any time 
before the case is finally submitted to the Jury, if the 
principles of justice require it. Bryant vs. Hambrick.... 


See Equity Practice, 1, 6. 
ANCIENT DEEDS. 


See Evidence, 8. 
APPEAL. 


1. An executor is entitled to appeal without security, when 
the judgment is to affect only the assets of the decedent 
in his hands; aliter, where the judgment is against him 
personally, and for which he is responsible out of his 
own funds. McCay vs. Devers......cscscssscscecseevecceees 


2. Where one of several parties appealing, signs the bond 
with security, and the others fail, the appeal is good as to 
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the party signing, under the Act of 1839. Weeks and 
IR vinci e pa cccsosesscuecessievansancvsseceroves seeesons 


3. An appeal under the Act of 1837, incorporating the Ir- 
winton Bridge Company, carries nothing but the ques- 
tion of damages. Harrisons vs. Young’........ssseeevees 


4. Where the law guaranties to partiesthe nght of appeal, 
and no time prescribed within which it shall be entered, 
it must be done within four days from the date of the de- 
cision complained of—that being a ‘reasonable time, ac- 
cording to the general law regulating appeals. The 


Oa AO a ee esd atu bcedém / 


5. An appeal must be entered by the appellant in person, 
or by his attorney at law or in fact, duly authorized by 
warrant for that purpose. The Com. of Roads, §c. 580th 
oe  Repeererrreerr er errr ere 


6. May an attorney at law, who appears on the first trial, 
enter an appeal without special authority? And is it his 
duty todo so? Quere. Ibid. 


See Claim, 3. Practice Supr. Court, 5. 
ARREST OF JUDGMENT. 


1. It appearing from the statement in the face of the indict- 
ment, that the Grand Jury were sworn, it is not compe- 
tent, on a motion in arrest, to disprove the recital by ali- 
unde testimony. Terrell vs. The State...........csceceseees 


See Verdict, 3. 
ASSIGNMENT. 
See Judgment, 16. 
ATTACHMENTS. 


1. Land cannot be levied on and sold under an order of 
the Magistrates, on attachments returnable to Justices’ 
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Courts. It must be by virtue of an execution issuing 
upon the judgment in attachment. Rogers vs. McDill & 
CNIS a sisin din citadsertcrintiviniattedineemneita 


. An attachment sued out by an attorney, on the ground 
that “ he was informed and believed” that the debtor re- 
sided out of the State: heldinsufficient. Deupree vs. Ei- 
MED nas candids waisncasesnesnssacenesegiglieeniaaaemianenll 


BAIL. 


. Bail is usually absolute in the first instance ; still, if the 
Magistrate has been deceived, or taken insufficient bail, 
he may require fresh security. To entitle the sureties in 
the second bond to their discharge, they must aver in 
their plea, that the first bond was good and sufficient. 
And quere, whether this would be a good plea? Spicer 
Os FRO QR iccsiniicccesictesictsncetscesentselvenseeetaatene 


. A recital in the judgment of forfeiture, that the princi- 
pal and bail were called and did not appear, in terms of 
their undertaking, is sufficient. bid. 


. The judgment need not specify the amount of the bond. 
Ibid. 


. Where the affidavit to procure bail, stated that the plain- 
tiff claimed a certain sum to be due him from the defend- 
ant, held a substantial compliance with the 13th section 
of the Judiciary Act of 1799. Davidsonet al. vs. Carter 


See Bond, 3. Practice Superior Court, 11. 
BANKRUPTCY. 


1. A certificate of bankruptcy may be attacked and open- 
ed in a State Court, when it impedes or conflicts with 
the rights of a party litigating there, so far as that par- 
ty’s rights are concerned. Bond vs. Baldwin..........++4. 
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2. Upon the trial of a claim, upon an issue between the 
claimant and the plaintiff in execution, upon the ques- 
tion of fraud in procuring a discharge in the Bankrupt 
Court by the defendant in fi. fa. the mercantile books 
of. a firm of which the defendant in fi. fa. was a mem- 
ber, before his application, are admissible to show that 
he was the owner of an interest in that firm not returned 
in his schedule. bid. 


3. All the acquisitions of a bankrupt made after the filing 
his petition in bankruptcy, are exempt from liability to 
pay debts previously contracted. Ibid. 


BOND. 


1. It is no plea for a surety, that a bond was obtained by 
Semeet.. Dee Os, The Bde. «0.6000 0s00csssscovcsseqncrveness 


2. An instrument under the hand and seal of the party ex- 
ecuting it, imports a consideration in law, and a demurrer 
to the admissibility of such an instrument in evidence, 
for want of consideration, will be overruled. Rutherford 
oes Ties Bie. Comm. Bat. Conte. Be. icacccsssvecesscccseccocese 


3. When the names of the sureties to a bail bond are in- 
serted in the obligatory part of the bond, but omitted in 
the condition: Held, that such omission did not alter the 
legal effect of the instrument. Davidson et al. vs. Carter 


See Adm’rs, Ex’rs, &c. 3. Failure of Consideration, 1. 
Forthcoming Bond. Sheriff, 2, 3, 4, 6. 


BOND FOR TITLES. 
See Damages, 1,2. Evidence, 8. 
CHARGE OF THE COURT. 


1, Where the Court is requested by counsel to charge on 


49 














INDEX. 607 


points of law, which bear upon the case, it is the duty of 
the Court to charge on the points. Galt vs. Jackson..... 151 


2. A charge upon an assumed state of facts, not proved 
before the Jury, is erroneous. Harrison vs. Thompson... 310 


3. The question of adverse possession is for the decision 
of the Jury and not the Court. Beverly and another vs. 


4. For the presiding Judge to charge the Jury, that the 
plaintiff’s possession is ‘‘ uninterrupted, continuous, notori- 
ous, sufficient and adverse,” is error, and for which, under 
the Act of 1849~’50, a new trial must be granted. Ibid. 


See New Trial, 10. 
CLAIM. 


1. The Claim Laws are cumulative, permissive, not man- 
datory. Whittington vs. Doe ex dem. Wright...........000+ 23 


2. A surety on a claim bond, against whom judgment for 
damages and costs has been given, together with the 
claimant, and who has paid off the fi. /a. is entitled, 
under our Statute, to control the same for the purpose of 
reimbursing himself out of his principal. Keith vs. 
WON, asin dads yinnsscavcncvinuceinesencenssnesgedes 179 


3. When the Petit Jury in a claim case have returned a 
verdict giving damages against the claimant, and the ver- 
dict is appealed from, and pending the.appeal the claim 
is withdrawn: Held, that the case goes on as to the ques- 
tion of damages, and stands for trial as before, and no 
execution can issue for the damages until the appeal is 
disposed of. Strickland vs. Maddox et dl.......s.seseeeee 196 


See Bankruptcy, 2. Fraud 1. Practice Supr. Court, 4. 
COLOR OF TITLE. 


See Evidence, 9. Lim. of Actions, 12, &c. 
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COMMISSIONS. 

See Judgment, 12,13. Treasurer, 4, 5. 
COMMITMENT. 

‘See Criminal Law, 1, 2. 

CONDITIONAL SALE. 


See Morigage,1. Deed, 3, 4. 
CONFESSION OF JUDGMENT. 


See Practice Supr. Court, 10. 
CONSTABLES. 


1. Where a Constable who did not write a good hand re- 
quested a Justice of the Peace, in his presence, to make 
a return of “ no property ” on two ji. fas. he knowing the 
return to be true, of his own personal knowledge : 
Held, that the return was to be considered as the act of the 
Constable himself, and valid in law. Ellis vs. Francis... 325 


2. It is the duty of the Constable to make an entry of ser- 
vice on a warrant@r summons, in writing, and to sign 
such return. Fitzgerald vs. Adams and another......... 491 


See Evidence, 19. 
CONSTITUTIONAL LAW. 


1. The Act of 1834, authorizing the Inferior Courts to grant 
the right of private ways, in certain cases, containing no 
provisions for making any just compensation to the own- 
ers of the land through which it might pass: Held, to be 
unconstitutional and void. Brewer vs. Bowman......... 37 


2. A legislative exposition of a doubtful law, is the exer- 
cise ofa judicial power ; and if it interferes with no vest- 
ed rights—impairs the obligation of no contract, and is 
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not in conflict with the primary principles of our social 
compact—it is in itself harmless, and may be admitted 
to retroactive efficiency. But if rights have grown up 
under a law of somewhat ambiguous meaning, it cannot 
interfere with them. McLeod vs. Burroughs.........++ 


3. The constitutionality of the Acts of the Legislature of 
1832-3, authorizing the Governor to appoint a Receiv- 
er to take charge of the assets of the Bank of Macon, and 
clothing him with power to maintain all suits, &c. af- 
firmed. Carey, assignee, VS. Giles.....ccecsccesececseceecers 


4, The appointment of a Receiver by the Legislature to 
settle the affairs of an insolvent bank, is not a judicial 
Act. Ibid. 


5. The remedy, the mode and manner of enforcing con- 
tracts, is no part of their obligation, and is within the le- 
gislative control. Ibid. 


6. The solemn Act of the Government will not be set aside 
by the Courts, ina doubtful case. The incompatibility or 
repugnancy between the Statute and the Constitution, must 
be clear and palpable. bid. 


7. Acts of a Legislature constitutionally organized, are to 
be presumed constitutional, and it is only when they mani- 
festly infringe some of the provisions of the Constitution, 
or violate the rights of the citizen, that their operation 
should be impeded by judicial power. Whenever this 
does happen, from inadvertency, or any other cause, it be- 
comes the duty of the Court to protect the citizen, and vin- 
dicate the Constitution. Ibid. 


8. A Statute passed for the suppression of fraud, or to give 
a more speedy remedy for the recovery of a right, ought 
to be construed liberally—such construction being for 
the furtherance ofjustice. Ibid. 
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9. Private property may be taken for publie use, without 
compensation, in cases of extreme necessity, wrthout 
the consent of the owner—e. g. pulling down houses to 
raise bulwarks, &c. Parham vs. The Justices, &c...... 


10. The general rule is, that private property cannot be ta- 
ken for public use, without just compensation, and then 
only by an Act of the Legislature, making provision for 
compensation. Ibid. 


11. The Legislature must judge of the necessity or utility 
of the exereise of the nght of eminent domain, for pub- 
lic improvements; but in case of great abuse of it, as 
when, under pretext of public utility, the property of A is 
taken and given to B, the Courts will interfere and set 
aside the law. Ibid. 


12 The provision of the Federal Constitution, that prohibits 
the taking of private property for public use, without just 
compensation : Held, to be an affirmance of a great prin- 
ciple of the Common Law. Ibid. 


13. The laws of this State which authorize the opening of 
public roads over unenclosed lands, without just compen- 
sation: Held,tobe void. Ibid. 


14. The value of land taken for public use, is not restricted to 
its agricultural or productive qualities ; but inquiry may 
be made as to all other legitimate purposes, to which the 
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property could be appropriated. Harrisons vs. Young... 359 


15. For an interference with his private right of ferriage, the 
owner is entitled to compensation. Ibid. 


16. The Legislature, or the Inferior Court as its agent, af- 
ter having chartered a company to make a particular im- 
provement for public accommodation, without any provis- 
ion that no rival improvement should afterwards be au- 
thorized, may grant a charter to another company or in- 
dividual, to make an improvement of the same, or of a 
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different kind, to afford the like accommodation, howev- 
er the work of the junior company might impair, or even 
destroy ihe profits of the elder. Shorter et al. vs. Smith 
bs ons triccdsiviinte tess cutane (vidbaanrlap edie ealaailan edasbes 


17. It is competent for the Legislature to grant charters 
with exclusive privileges, but should a change in the bu- 
siness, population, and intercourse of the country require it, 
new avenues may be opened within the limits of such 
exclusive grants, by providing just compensation. Ibid. 


18. There is no difference between a franchise and any 
other property in this respect ; all may be made subser- 
vient to the public use, provided the public faith be not 
violated in making adequate remuneration. Ibid. 


See Crimina! Law, 7. Grants, 1, 2,3, 4,5. Statutes, (con- 
struction of:) 


CONSTRUCTION OF STATUTES. 


See Statutes. 
CONTINUANCE. 


1. \Vhere the offence has been recently committed, and the 
por.y accused imprisoned during the whole time which in- 
tervened between his arrest and trial, it is good cause of 
continuance, in a capital case, at the first term after the bill 
is found, that the defendant cannot come safely to trial on 
account of the excitement in the public mind, against 
him ; and the affidavit of the prisoner, when made and 
filed in terms of the law, cannot be contradicted or tra- 
versed, either by a cross-examination or aliunde proof. 


Bishop vs. The State........cs.scssccsssesescasscssseesscesenees 


2. A defendant in a criminal cause, atthe 2d term, moves 
to,continue, on the ground that a material witness was 
absent, who had been subpeenaed and recognized to ap- 
pear, and his expenses tendered to him, and that he ex- 
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pected to prove by him, that one of the witnesses ex- 
pected to be introduced and relied on by the State, said 
“that if hard swearing would send defendant to the pen- 
itentiary, he should go:” Held, that the showing was 
sufficient. Fox vs. The State.......ccccocssesssssecesseees 373 


It is not competent for the Court to refusea continuance 
after a legal showing has been made, upon the ground of 
the Court’s private knowledge of the good character of 
the witness sought to be impeached by the testimony of 
the absent witness, and the Court’s want of confidence 
in the integrity of the party moving the continuance. Ibid. 


CORPORATIONS. 


See Grants, 1 to 5. Plank Roads. Statutes, construction 
of, 1, 2, 3. 


COSTS. 
See Nuisance, 1. Sheriff, 1. 
COSTS IN CRIMINAL CASES. 
See Criminal Law, 3, 4, 5. 
COUNTY TREASURER. 
See Treasurer. 
CRIMINAL LAW. 


1. A warrant to arrest a person accused of crime be/ore in- 
dictment, must specify the offence, the authority under 
which it is issued, the person who is to execute it, and 
the person to be arrested; and the warrant of commit- 
ment must describe the offence plainly and fully, and the 
time and place of its. commission. Brady vs. Davis... 73 


2. A Bench warrant, and a warrant of commitment after in- 
dictment, are sufficient, if they recite the fact of indict- 
ment, and describe the offence generally. Ibid. 
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3. An officer arresting a criminal, is not authorized to 
charge “railroad fare” in his bill of costs—he is only au- 
thorized to charge mileage, and if the officer conveys the 
prisoner upon the railroad, it is at his own responsibility. 
Peters, alias Simpson vs. The State........cssseseees issih 


. Each County is bound by law to keep a good and suffi- 
cient jail for the safe keeping of criminals, at the charge 
of the County, and if there is not such a jail, and a 
guard is necessary for their safe-keeping, the expenses 
of such guard must be paid by the County, and not by 
the defendants who may be guarded. Ibid. 


. When the defendant is convicted, and cash funds are in 
the hands of the arresting officer, belonging to defend- 
ant, judgment should be entered for costs, according to 
the Acts of 1820 and 1830, and the money applied to 
its satisfaction—the balance paid over to defendant. 
Ibid. 


. Where it appeared from the minutes of the Court, on a 
particular day, that one of the Grand Jurors had been 
excused for the balance of the term, and also that a true 
bill had been returned on the same day by the Grand 
Jury against a defendant, in which the name of the ex- 
cused Juror was inserted: Held, that the minutes of the 
Court did not afford even presumptive evidence, that the 
bill of indictment was found by the Grand Jury, after 
the excused Juror had left the body of his fellow Jurors, 
and was not sufficient to quash the bill of indictment. 
Thompson vs. The State..........c0sssscsccssssssssesccceeeees 


. The constitutionality of the Act of 1850, authorizing 
the trial of slaves before the Superior Court sustained. 
Mee: 06s TR TR i cscsscngnssnsiiceseveceseaduonennvens 


8. In prosecutions under that Act: Held, not to be neces- 
sary to aver the preliminary proceedings before the Ma- 
gistrates in the bill of indictment, nor to prove them on 
the trial. Ibid. 
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9. In prosecutions under this Act, for murder, and verdict 
for manslaughter: Held, that the Superior Court may pass 
sentence and inflict the punishment provided by law for 
manslaughter. Ibid. 


10. There is no restraint on the power of the State’s At- 
torney to enter a “nolle prosequi,” on any bill of indict- 
ment, with the concurrence of the Court, provided the 
case has not been submitted to a Jury. Durham vs. The 





ee scans anon Wiebe ci see a Cees oUiee nashllecectecteceues 306 


11. The 18th section of the XIVth division of the Penal 
Code, allowing any person against whom a true bill of 
indictment is found, for an offence not affecting life, to 
place on the minutes of the Court a demand for trial, 
and entitling the accused to be absolutely discharged and 
acquitted of the offence, if such person is not tried at 
the term at which the demand is made, or at the next 
succeeding term thereafter, is imperative in its language 
and admits of no exceptions—trial or acquittal are the 


only alternatives. Durham vs. The State...........0.000+ 306 


12. On the trial of slaves or free persons of color under the 
Act of 1850: Held, that it was illegal to admit in evi- 
dence the opinion of the committing Magistrates, that 
the person charged was guilty of a capital offence. Al- 


TT TTT eer rere 492 


13. When a capital offence is committed by a slave, during 
the session of the Superior Court, and the papers are re- 
turned, it is competent for the Court to proceed to trial 
at that term. Ibid. 


See Continuance, 1, 2,3. Jury, 2. New Trial, 5. 
DAMAGES. 


1. In an action on a bond for titles, the measure of dama- 
ges is the value of the /and at the time the titles should 
have beenmade. Bryant vs. Hambrick.........c.sseeceeees 
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2. By making a proper case in Equity, a vendee will be 
entitled to recover the value of the beneficial and perma- 
nent improvements put upon the premises. Ibid. 


See Claims, 3. Constitutional Law, 13,14. Ejectment, 1, 
2,3. Practice Supreme Court, 2. « 


DEED. 


1. Where a deed conveyed a negro to certain parties, and 
added “ provided always that this deed of gift shall be the 
property ot J. T. until M. T. arrives at the age of 21 years:” 
Held, that J. T. took no title to the property conveyed. 
MMAR 06. TREE OF Ges occ cecseresaccecisnsvcsosavasssodes 174 


2. A copy deed established according to law, is to be taken 
in lieu of the original, for all purposes whatever. Bever- 
bey GU ORT Gi. FN iisccccericsccnsnqssntiveassehouapeaniaas 440 


3. A reservation in a deed, for the benefit of the grantor, 
must be strictly complied with. House et al vs. Palmer.. 497 


4, If the vendor in selling a lot of land, retains the right to 
test it for gold within 18 months, and if found profitable 
to work it, he must make the examination and give notice 


of the result within the time limited—otherwise the priv- 
ilege will be forfeited. Ibid. 


See Registry, 1, 2, 3, 4. 
DEMAND. 
See Criminal Law, 11. Promissory Notes, 1. 2. 
DISTRIBUTION OF MONEY. 
See Equity, 10, 11, 12, 15, 17, 18. 
| DORMANT JUDGMENT. 
See Judgment, 14, 
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DOWER. 
See Widow, 2. 
DURESS. 
See Bond, 1. 
EJECTMENT. 


1. Against a claim for mesne profits in the nature of dam- 
ages, the value of the improvements made by the de- 
fendant, is a fair set-off, provided he took possession of 
the premises, bona fide. Beverly and another vs. Burke... 


. Trespassers are not entitled to the benefit of this princi- 
ple, except where the profits of the premises have been 
increased by the repairs orimprovements which have been 
made. In that case, it is proper for the Jury to take into 
consideration the improvements or repairs, and diminish 
the profits by that amount, but not below the sum which 
the premises would have been worth without such improve- 
ments or repairs. Ib. 


3. Whether the defendants are trespassers, is a question of 
fact, to be submitted to the Jury. Jb. 


See Administrators, Executors, §c. 1. Lim. of Actions, 12 
to 15. 


EQUITY. 


1. Inadequacy of price, as a general proposition, will not, 
per se, be a sufficient ground to set aside a conveyance ; 
yet that, taken in connection with other circumstances of 
a suspicious nature, may afford such a presumption of 
fraud, as will authorize the Court to set it aside. Wor- 
mack vs. Rogers and another, administrators........+.0++++0+ 


2. Where G obtained the legal title to land, as security for 
the money advanced by him to R, the vendor, for J, the 


‘ 
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vendee, promising to re-convey the same to J, on the re- 
payment of the sum so advanced, with 20 per cent. in- 
terest, but fraudulently sold the land to a purchaser with 
notice: Held, that under such circumstances, a Court of 
Equity would adjudge the defendants trustees for the par- 
ty defrauded, and decree a specific performance of the 
contract, or pecuniary compensation for the property. 


JSackeon we. Gray and enhhetss...cesecsccscssesccesecaceases 


. On motion to dissolve an injunction upon coming in of 
answer, exceptions filed are no objection to the motion, 
unless they affect the answer in parts relating to the 


grounds of the injunction. Lewis vs. Leak and another... 


. Where the answer of the defendant is not responsive to 
the bill, but sets up affirmative allegations, in opposition 
to, or in avoidance of the complainant’s demand, the an- 
swer is of no avail in respect to such allegations, on a 
motion to dissolve an injunction; and if replied to, the 
defendant, on the trial, isas much bound to establish such 
allegations by independent proof, as the complainant is 
to sustain his bill. + J6. 


. No one can maintain an action for a wrong done, 
where he has consented or contributed to the act which 
occasions the loss. Hence, if a complainant seeks to 
recover for an act of defendant, which he charges to be 
fraudulent, it is not a fraud against him if it was done 
in pursuance of an agreement between himself and the 
defendant. Peacock vs. Terry.......s.cccovees ioctaapionsts 


. A complainant who participates in an act in violation 
of the laws of the land, is not entitled to relief in Equity 
against the consequences of such act. J. 


7. A party who goes into Equity to seek relief against an 
usurious contract, who has paid principal and legal inter- 
est of the debt, must aver that fact in his bill ; and if any 
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remains unpaid, that he is ready and willing, and now of- 
fers to pay the balance. Jd. 


8. A conveyance of property to prevent the lien of expected 
judgments from attaching, is illegal, and the party so 
transferring his property will not be aided by a Court 
of Equity in reclaiming it. Galt vs. Jackson............+4 


9. Where a complainant in a bill, claims one genera! right 
to property in the possession of two defendants, notwith- 
standing that right may be derived from distinct sources, 
a demurrer for multifariousness will be overruled. Vai! 


OS. NEN, MANNIE, BE 5... sn consacsnsseccessesssacoes Q 


10. The rule that the jomt estate is to discharge the joint 
debts in the first place, and the separate estate the sepa- 
rate debts, and that neither can invade the funds of the 


other, until the particular class of debts is satisfied out of 


it, considered and questioned. Cleghorn vs. The Insu- 
CE TIRIIE OF CRM. 1.400 nocsnnneredasarnorasressccsetoces 


11. Even admitting the rule as a principle of general 
Equity, it will not be enforced to the exclusion or post- 
ponement of the joint creditors, so long as they have re- 
course at Law against the separate estate. 10. 


12. It is only when the legal recourse of the joint creditors 
against the separate estate is terminated, and they have 
no claim against those assets, except in Equity, as in case 
of the death, bankruptcy, (or perhaps statutory assignment 
in insolvency,) of a partner, that the joint creditors are 
postponed. Jb. 


13. A Court of Equity does not, as of course, assume jutis- 
diction in taking executions upon judgments at Law, into 
its own hands, as such power would be oppressive, both 
to the debtor and the Court. The Macon and Western R. 
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Road ‘Company 00. Parker... co...cescccocsecosseessesscece 377 


14. The presumption is, that a Court that renders a judg- 
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ment is competent to enforce it, and it is only in special 
cases that Chancery interferes. 1b. 


15. Where there are sundry /i. fas. against an insolvent 
Rail Road Company, threatening to seize and sell the 
road, with its equipments—extending one hundred miles 
in length, through six different Counties—Equity will take 
jurisdiction of the matter; direct a sale of the entire prop- 
erty for the benefit of all concerned ; and distribute the 
fund according to the practice and usage in Chancery, in 
a creditor’s suit against executors and administrators. 
In such a case, no other Court but that of Chancery, pos- 
sesses adequate jurisdiction to reach and dispose of the 
entire merits. 1b. ! 


16. To allow the road to be cut up into fragments, and 
separate portions sold at different sales, in the different 
Counties through which it passes, to different purchasers, 
would not only sacrifice the rights and interests of cred- 
itors, but defeat the objects and intentions of the Legisla- 
ture in granting the charter. 1d. 


17. Any creditor who has a claim upon the fund, but who 
is not a nominal party to the suit, may make himself a 
party thereto in fact, by coming im and presenting his 
claim under the decree, and submitting himself to the 
jurisdiction of the Court for its settlement and adjustment, 
upon the fund to be distributed. Jb. 


18. If he neglects or refuses to come in and entitle himself 
to the benefit of the decree, Equity will not assist him to 
set aside and annul the proceedings under it. Jd. 


19. The powers of Equity will be invoked to aid the de- 
fects of the Law, and where the facts and circumstances 
of the case are novel and peculiar, analogous principles 
will be applied to the existing emergencies. 1b. 


20. Chancery will exercise the power of reforming a written 
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contract sparingly and with great caution, and only upon 
the clearest proof of the intention of the parties and of 
the accident or mistake upon which the jurisdiction is in- 
voked. Reese vs. Wyman et al..........c.cccccccccsececeseee 430 


21. Chancery will reform a written contract, upon proof that 
the writing does not exhibit the contract as it was agreed 
upon by the parties at the time, and that the parts omitted 
were omitted by accident, mistake, inadvertence, or 


fraud. Jb. 


22. If one in treaty with another for the sale of property, mis- 
represents a material fact, stating it to be true, when at the 
time he knows it to be false, and the other party trusts to 
the statement and acts upon it, it is a positive fraud, 
for which Equity will rescind the contract. Ib. 


23. Sucha fraud may be perpetrated by acts as well as by 
words, and by any artifices Uesigned to mislead. 1. 


24. Whether a party thus misrepresenting a fact, knows it 
to be true or not, is wholly immaterial. 0. 


25. Where the party affirming believes it to be true, it is 
not a fraud in fact, but a fraud in law. Jb. 


26. Andifa party innocently, by mistake, misrepresent a fact 
which is material, and to which the other party trusts, it is 
cause for rescinding the contract ; because it operates as 
a surprise upon him. Ibid. 


27. Where goods have been purchased in the name of, and 
on the credit of one copartnership firm, and turned over 
to another copartnership firm, composed of some of the 
same individuals, without any bona fide or valuable con- 
sideration being paid therefor: Held, that the Court of 
Equity will aid the judgment creditors of the copartner- 
ship making such transfer, to follow the goods into the 
hands of the transferrees, and require them to account 
for such goods, or the proceeds of the sale thereof, and 
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apply the same in satisfaction of their judgments. Den- 
ms and others vs. Ray, receiver, §C........cecceeeeeee toile 


28. A defendant in his answer cannot charge himself with 
the receipt of goods or the proceeds thereof, and also dis- 
charge himself, by alleging that he has accounted therefor. 
Ibid. 


See Administrators, Executors, &c. 6. Damages,2. Evi- 
dence, 1, 14,15. Judgment, 6,9. Jurisdiction, 1. Lien, 
1. ‘Lim. of Actions, 2, 3,4. Nuisance, 3. Partition, 1. 
Roads, &c.3, 4,5. Set-off,1. Trust and Trustees. 


EQUITY PRACTICE. 


1. Where the pleadings are made up and the cause on trial, 
the evidence closed and the argument progressing, it is 
not competent to amend the bill but for special cause ; and 
not then, if the amendment introduces a new cause of 
action. “FRM 00. Tina nsnedesecesccssnssussseeesesas 


2. Facts alleged positively in a bill, are constructive ad- 
missions in favor of the defendant, and need not be pro- 
ven. The complainant cannot deny them if they be not 
true, but must recover according to the case he makes 
upon the record. Ibid. 


3. Two witnesses, or one with corroborating circumstances, 
will be required to outweigh an answer responsive to a 
bill, more especially if there be three defendants, all con- 
curring in the same statement. Galt vs. Jackson......... 


4, As a matter of practice, the Supreme’Court will not con- 
trol the discretion of the Court below, in refusing to sus- 
pend a cause then on trial, for the purpose of taking up 
another cause, to permit a defendant’s answer thereto to 
be filed, so as to make it evidence as an answer in the 

_cause then on trial; especially, when the party who had 
answered was dead, and there were objections raised to 
its being filed. Dennis and others vs. Ray, receiver...... 
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5. Although it is a general rule in Chancery practice, that 
on the coming in of the answer, plainly and distinctly de- 
nying all the facts and circumstances upon which the 
equity of the bill is based, that the Court will dissolve the 
injunction ; yet in some particular cases, the Court will 
continue the injunction. The granting and continuing of 
the process must always rest in sound discretion, to be 
governed by the nature of the case. Holt et al. vs. The 
TI GE I isis ising oe ndcbiing cane ctdnns ease csoige 


6. After the pleadings are made up and the cause set down 
for a hearing, the answer cannot be amended upon the 
ground that the defendant was ignorant of the availability 
in law of a fact within his knowledge, from the time the 
suit was instituted, asa defencethereto. Branch, admin- 
SI IIR so sitive itexccierictvorsaccampinbescrceenssvess 


See Equity, 17. Evidence, 14, 15. 
ERROR. 


1. The writ of error is an original writ. Allen, Ball & Co. 
OE Fe Mies NOEs c cs cecccssesvsoncsvccesecsesce 


2. The object and effect considered. Ibid. 


3. It is in the nature of a new suit, and lies only to a final 
judgment. Ibid. 


f 


4. When a cause is carried up and the judgwfent of the Su- 
perior Court affirmed, it takes effect from the date of the 
first judgment. Ibid. 


See Charge of the Court, 2, 4. Ejectment, 3. Judgment, 
10,11. Practice, (Supreme Court,) 1, 3. Statutes, 3. 


ESTOPPEL. 


1. A plaintiff in fi. fa. requiring the Sheriff to levy on the 
interest of defendant in a lot of land, is not thereby estop- 
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ped in another suit from contesting defendant’s title to 
the land. Morris vs. McCamey......sscccscevececsscvecssess 


See Waiver, 1. 
EVIDENCE. 


1. The admission of ex parte affidavits is an exception to the 
general rule, and is allowable only in waste or in cases 
where irreparable mischief might ensue. . Lewis vs. Leak 
OE GUO 60 i nc 3 5 1480 cnwane ‘tii nenenniees tev eaneeobets 


2. When the dispute is as to localities, a diagram drawn in 
accordance with the testimony of a witness, may be sub- 
mitted to the Jury without having been first exhibited to 
the witness, whose evidence it contradicts. Bishop vs. 


oe GN i eee 


3. Where a bill charges a fraudulent sale and purchase un- 
der execution, of complainant’s property by defendant, 
proof of admissions by complainant, that the sale was 
made in pursuance of an agreement between himself and 
defendant, is admissible. Peacock vs. Terry.....+ssssese0e 


4, Where a witness who resides in the County where the 
suit is pending, and was in attendance under a subpeena 
on the first day of the Court, and on that day his testimo- 
ny was taken by commission, and who, on the day of the 
trial, was unable to attend the Court from bodily indis- 
position: Held, that the testimony could not be read as 
that of a witness who was unable to attend the Court 
from age, or bodily infirmity, as contemplated by the Act 
of 1838. Brooks vs. AShburn......c.cscecscseecsscceceess 


5. To make an indorsement of a payment by the holder of 
a note, admissible evidence to rebut the presumption of 
the Statute, it must be shown that it was done by the 
privity of the promisor, or that it was entered when its 
‘operation would be against the interest of the party mak- 
ing it. Smith vs. Simms, administrator.....+.1.+.e+eereee “ss 
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6. Upon such proof being given, it is good evidence for 
the consideration of the Jury. Ibid. 


7. If, however, the credit is small, as compared with the 
amount of the note, and entered just before the bar of the 
Statute would attach, although proven to have been 
made at its date—still the Jury would be justified in find- 
ing against it. Ibid. 


8. The registration of a bond for titles to land, not being au- 
thorized by law, does not entitle it to be read in evidence 
without proof of its execution. Aliter—if thirty years old, 
accompanied with proof of possession under it, or if pro- 
duced pursuant to notice from the opposite party, he 
claiming an interest under it. Beverly and another vs. 


9. What is color of title? Ibid. 


10. A copy deed established according to law, is to be 
taken in lieu of the original, for all purposes whatever. 
Ibid. 


11. Ifthe original deed was never recorded in the County 
where the land lies, the copy, unless registered, cannot 


be read in evidence without proof of its execution. bid. 


12. The fact that it was recorded on the minutes of the Su- 
perior Court, in the course of the proceeding instituted 
for its establishment, does not dispense with the statuto- 
ry requirement of registration. Ibid. 


13. The 47th Common Law Rule of Practice, requiring tes- 
timony taken by commission, to be communicated to the 
adverse party before the cause is called for trial, is direc- 
torymerely. Ibid. 


14. Where a bill alleged that there was a debt due ona 
judgment by the copartnership firm of E. W. & J. D. in 
favor of C. B. and that a ji. fa. had issued thereon, 
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which had been paid off by T. C. & G. J. T. as indors- 
ers; and upon the trial, a /i. fa. was offered in evidence, 
in favor of C. B. vs. E. W. D. as principal, and J. D., T. 
C. & G. J. T. asindorsers: Held, that the evidence was 
properly rejected? on the ground of misdescription, there 
being no offer to amend so as to make the allegata and 
probata correspond. Dennis et al. vs. Ray, recewver...... 


15. The answer of one copartner to a bill in Equity, filed 
against the copartnership, which contains admissions 
against the interests of the company, although not filed 
as an answer in the cause, may be read in evidence, as a 
written admission, on due proof of its execution. Ibid. 


16. The rule requiring the production of the best evidence 
of which the nature of the case is susceptible, is essential 
to the true administration of justice. Fitzgerald vs. Ad- 


17. The cases which most frequently call for the applica- 
tion of this rule, are those which relate to the substitution 


of oral for written evidence. Ibid. 


18. In all cases where the law requires that the evidence of 
the transaction should be in writing, no other proof can 
be substituted, so long as the writing exists and is in the 


power of the party. ibid. 


19. No secondary evidence will be allowed ofthe original 
summons to a Justices’ Court, and the return of the Con- 
stable thereon, until diligent search has been made for 
this primary proof. Ibid. 


20. Hearsay evidence admissible to prove birth and pedi- 
gree, but inadmissible to create or destroy title to proper- 
ty. Carter and wife vs. Buchanan.....scsscecevesscceeereres 


21. Whether a father permit property to go home with his 
daughter immediately upon her marriage, or at any subse- 
quent period, if he suffer it to remain there for a number 

VOL 1x 79 


625 








626 INDEX. 


of years, the presumption of law is, that he intended it as 
a gift. Ibid. 

See Bankruptcy, 2. Bond, 2. Criminal Law,12. Equity, 
20 to 26. Equity Practice, 2,3. Lim. of Actions, 2, 8. 
Witness, 1, 2. 


EXECUTION. 


See Constables, 1. Equity, 13 t0 16. Estoppel,1. Judg- 
ment, 14,16. Railroads, 1. Sheriff, 1. Treasurer, 2. 


EXECUTORS. 
See Adm’rs, Ex’rs, &€c. 
FAILURE OF CONSIDERATION. 


1. The plea of a éotal failure of consideration to an action 
upon a contract under seal, on the ground of fraud, will 
be allowed in a Court of Law. McKnight vs. Killeit...... 532 


1. Where the vendee purchased a tract of land of the ven- 
dor, took a deed, and went in and continued in posses- 
sion thereof: Held, that in a suit upon the sealed bond 
of the vendee for the purchase money, he could not, un- 
der the provisions of the Act of 1836, plead a partial 
failure of consideration, upon the ground of the fraudu- 
lent representations of the vendor; that Act confining 
the plea of partial failure to those cases in which total 
failure could be previously pleaded. Ibid. 


See Lim. of Actions, 6. 
FERRY. 
See Grants, 2, 3,4, 5,6. Lim.of Actions, 5. Statutes, 1. 
FORFEITURE. 


See Bail, 2, 3. 
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FORTHCOMING BOND. 


1. In an action on a forthcoming bond given by a claim- 
ant, a plea of tender of the property, after the day of sale, 
ie bed. Map ws. TRI... isis cccsncccceresevenesesess 42 


2. Anything said or done by the plaintiff in fi. fa. which 
will amount to a waiver of the obligation to deliver the 
property at the time and place of sale, is a good defence 
to an action on the bond. Ibid. 


3. To charge the obligors, it is necessary that they should 
be notified of the time and place of sale, anda legal ad- 
vertisement is sufficient notice. Ibid. 


4. There is no Statute in Georgia, authorizing an agent to 
execute a forthcoming bond for property levied on by at- 


tnchenent. Gilmer ti - Mii cecccscncccinsaccsssdntcosnenewe 208 
FRANCHISES. 
See Statutes, 1. 
FRAUD. 


1. Where a person having title to property, of which he is 
apprised, stands by and suffers it to be sold by the Sheriff, 
without asserting his title, or making it known to bidders, 
he cannot afterwards set up his claim; and in such case, 
even infancy would be no protection, provided the minor 
had arrived at those years of discretion where a fraudu- 
lent intent could be reasonably imputed to him. Whit- 
tington vs. Doe ex dem. Wright.....ccececeersecsecerscsescsens 23 


See Adm’rs, &c. 9. Equity, 1,2, 8, 20 to 26,27. Failure 
of Con. 1,2. Judgment, 9. Jurisdiction, 3. 


FRAUDS, STATUTE OF. 
See Dpuity, 2. 
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FREE PERSON OF COLOR. 


See Habeas Corpus, 1. 
GARNISHMENT. 





1. Upon the trial of an issue formed on the answer of gar- 
nishees on the appeal, it is competent for them to take 
exception to the evidence of the plaintiff, tendered to 
show that he is the assignee of the judgment upon which 
the garnishment issued. Dugas vs. Matthews e al...... 510 


2. The transfer of a negotiable note, upon which suit is 
pending, held to convey such an interest in the judgment 
obtained thereon, in the name of the transferrer, as will 
enable the transferree to sue out process of garnishment 
thereon. Ibid. 


See Judgment, 16. 
GIFT. 


See Evidence, 21. 
GRANTS. 


1. A grantee in this country takes nothing by implication, 
but is confined to the terms of his charter. Harrisons vs. 


2. Grants to land on watercourses, from the State, with 
the appurtenances, convey no right of public ferry. The 
right of private ferry passes with the fee; and for any in- 
terference with this, the owner is entitled to compensa- 
tion. Ibid. 


3. The ancient doctrine of the Common Law, that the fran- 
chise of ferries, although not declared to be exclusive, is 
necessarily implied in the grant, is inapplicable to both 
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the local situation and political institutions of this country. 
Shorter et al. vs. Smith et al......cccccccccccsevescesssccvese 


4, This doctrine had its origin in the feudal system, and 
has undergone great modification, if it has not been en- 
tirely abandoned, even in England. Ihd. 


5. The whole legislative history of this State shows, that 
the understanding of our people has been, that exclusive 
privileges are never conferred where none such are ex- 
pressly given by the charter. Ibid. 


6. Does a grant to build a bridge confer a ferry right, 
and vice versa? Ibid. 


See Constitutional Law. Statutes, (Const. of.) 
HABEAS CORPUS. 


1. Upon a return to a writ of habeas corpus, it appear- 
ed that the petitioner had been brought before the Infe- 
rior Court, as a free person of color, upon a charge of hav- 
ing violated the Registry Laws ; and upon a plea of guil- 
ty, was sentenced to pay a fine of $100; and in default 
of payment, to be hired out until paid; and that re- 
spondent had hired him in pursuance of the judgment of 
the Court: Held, that he was detained according to law, 
in pursuance of a judgment of a Court of competent juris- 
diction, and that this Court could not enter into the ques- 
tion, whether he was or was not, a free white person. 
Fancy 08. Tarvig. .10060seccrqredsoccecdocneaenasapisctasdaaped . 


HUSBAND AND WIFE. 


1. Where a particular mode is pointed out in the marriage 
settlement, for the disposition of the separate estate of a 
married woman, she cannot dispose of it in any other 
way, as where she had power to dispose of it by will, 
with the consent and approbation of her trustee. Such 
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consent is necessary to the validity of a will made by her. 
Weeks and Wife vs. Sego and another........eceeseeeeesees 199 


2. A married woman is a femme sole as to her separate 
estate, unless controlled by the settlement; and if so re- 
stricted, she is a_femme sole sub modo only, andthe mode 
of disposition prescribed in the instrument must be fol- 
lowed. Wylly et al. vs. Collins & Co.....cssssscssssseeeeees 223 


3. The doctrine of the Bible, and of the Common Law, that 
husbandand wife are one, is superseded by the introduc- 
tion of a new principle from the Civil Law—that they are 
distinct persons, with distinct property, and distinct pow- 
ers over it. 


See Lim.of Actions, 3, 4. Trusts and Trustees, 5, et seq. 
ILLEGALITY. 


See Judgment, 14. 
IMPROVEMENTS. 
See Damages,2. Ejectment, 1, 2, 3. 
INADEQUACY OF PRICE. 
See Equity, 1. 
INDICTMENT. 
See Arrest of Judgment, 1. Criminal Law, 6. 
INDORSER. 
See Promissory Notes, 1, 2. 
INFANT. 
See Firnid, 1. Limitation of Actins, 1. 
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INFERIOR COURT. 


1. Their right to sue in certain cases considered. The Jus- 


Sicen, Ge. ve. The Griffin FA. BR. Oo... .escccscscssesessonsanames 475 
See Plank Roads, 6. 
INJUNCTION. 


See Equity Practice, 5. Nuisance,3. Plank Roads, f. 
Roads and Road Laws, 2, 3, 4, 5. 


INSOLVENT DEBTORS. 
See Prison Bounds, 1. 


INTEREST. 
See Set-off, 10. 
INTERROGATORIES. 
See Evidence, 4, 13. 
JAIL. 
See Criminal Law, 4. 
JUDGMENT. 


1. The judgment of a Court of competent jurisdiction, is 
conclusive as to the facts which it decides, until reversed 
or set aside; and such judgment cannot be collaterally 
impeached or contradicted, by evidence which such judg- 
ment declares to have been cancelled and annulled.. Wi- 
ley, Parish & Co. vs. Kelsey, Halsted & Co......ssssseceseeees 117 


2. A judgment rendered by a Court without jurisdiction, is 
a mere nullity,and may be so held, wherever, and when- 
ever, and in whatever way it is sought to be used as a 
valid judgment. Towns, Governor, use, §c. vs. Springer 
Da casasscccccscdeccceassens pbseedd Gone Sbavssbbsibeastibsasives SOD 
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3. The lien of a judgment no longer attaches to property 
sold by the Sheriff under a younger judgment. The re- 
medy of the creditor is to claim the fund. Harrison vs. 


4. Where a judgment has been rendered by a Court having 
jurisdiction of the subject matter, and the party against 
whom it was rendered, such judgment is not void, al- 
though the Court rendering it may have erred as to the 
law—there being no appeal therefrom on account of 
such error in law, or other irregularity in obtaining such 
judgment. Preston vs. Clark......cssceccssescseseesececeees 244 


5. A judgment rendered by a Court having no jurisdiction 
of the person and subject matter, is a mere nullity, and 
may be so held in any Court where it becomes material 
to the interest of the parties to consider it. Biggers, 
Mobley et al. vs. Mobley, adiv?r, &C......0.sceeceseeecvsecees 247 


6. The judgment of a Court having jurisdiction, may be 
set aside by a decree in Chancery, for fraud or accident, 
or the act of the adverse party, unmixed with negligence 
or fault in the complainant. Ibid. 


7. The judgment of a Court of competent jurisdiction can- 
not be attacked, collaterally, in any other Court, for ér- 
regularity, and in all Courts is to be taken and held asa 
valid judgment, until it is reversed or vacated. Ibid. 


8. The judgment of a Court of competent jurisdiction may 
be set aside by the Court which rendered it, for fraud 


and irregularity. Ibid. 


9. Upon a proceeding instituted before the Court of Ordi- 
nary, to reverse a judgment discharging an administra- 
tor, it is competent to prove a fraud upon the Court, in 
procuring the judgment of discharge, by proof of repre- 
sentations by the administrator, upon which the Court 
acted, that he had fully and faithfully settled the estate 
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and executed his trust, and by proof of acts which fal- 
sify those representations. Ibid. 
See, also, Loyless vs. Rhodes and another, ex°1rs.....000++: 547 


10. Judgments of the Circuit Court which are affirmed, do 
not lose any lien or priority, by reason of the proceed- 
ings in the Supreme Court. Allen, Ball & Co. vs. The 


11. The pendency of a writ of error does not impair or af- 
fect the judgment of the Superior Court until reversed. 
If affirmed it is binding ab. initio. Ibid. 


12. When a public trust or duty is required to be done by 
a definite number of persons, a majority may act, as where 
five commissioners were appointed by the Inferior Court 
of Marion County, to assess the depreciation of property 
in the Town of Tazewell, caused by the removal of the 
County site therefrom: Held, that three commissioners 
were competent to act and make the assessment. Beall, 
Treas. ve: TR} Gio ¢e 10h Be... 600 el A 367 


13. Where a special jurisdiction is conferred by the Le- 
gislature on commissioners, for the purpose of ascertain- 
ing: certain facts which they are required to certify, and 
they do so certify, their certificate is the evidence of their 
judgment, and is as conclusive as any other judgment 
upon the particular question submitted to them ; it ap- 
pearing upon the face of such certificate, that they acted 
within the jurisdiction conferred upon them by the Stat- 
ute. Ibid. 


14, An execution which has been levied, and upon which 
is an entry by the Sheriff, of “‘levy indefinitely postponed 
by the plaintiffs attorney,” is sought to be enforced by a 
sale of the property levied on more than seven years af- 
ter the date of the entry: Held, to be void upon illegality 
put,in by defendant, under the Act of 1823. Smith & 
Merritt vs. Dickson and another ......1cecscsesseeveesesesvetes 400 


voL. 1x 80 
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15. A judgment which is void for want of jurisdiction in 
the Court rendering it, cannot, of itself, be noticed for 
any purpose. Beverly and another vs. Burke........+++++++ 


16. Under the Act of 1829, authorizing the transfer of 
judgments and executions, by written assignment, or 
control: Held, that a formal deed of assignment is not 
necessary, but that evidence in wniting, which shows 
that the plaintiff has conveyed the interest in the judg- 
ment or execution, to the person claiming to be assignee, 
will be sufficient to enable him to sue out process of gar- 
nishment thereon. Dugas vs. Matthews et al...........00 


See Arrest of Judgment,1. Bail, 2,3. Claim,2. Crim- 
inal Law, 5. Equity, 10, 11, 12, 13, 14, 16, 18. Set- 
off, 1. Treasurer, 4. 


JURISDICTION. 


1. By the Act of 1820, in all cases where, by the LIId 
section of the Judiciary Act of 1799, the Superior Courts 
have Equity powers, the party may institute his suit on 
the Common Law side of the Court, if he can establish 
his claim without resorting to the conscience of the de- 
fendant. The Justices, &c. use of Davis, vs. Hemphill..... 


2. The jurisdiction in such cases is concurrent. Ibid. 


3. In cases of fraud, (except fraud in obtaining a will,) 
Courts of Equity and Courts of Law have concurrent 
jurisdiction, and the plea of a ¢ofal failure of considera- 
tion to an action upon a contract, under seal, on the 
ground of fraud, will be allowed in a Court of Law. 
BI a oi cri ckinds tee sbvnrndve nash sorkegeevaaces 


See Judgment, 1, 2. 
JURY. 


1. The affidavit of a Juror will not be received to impeach 
his own verdict. Bishop vs. The State........s.cccsseceees 
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2. When a Juror is put upon triors, it is not competent for 
counsel to ask him any other questions than those pro- 
pounded by the Act of 1843. Ibid. 


See Criminal Law, 6. Ejectment, 3. New Trial, 5, 8, 9. 
Practice Supr. Court, 11, 12. 


JUSTICES’ COURTS. 


1. The jurisdiction given to Justices’ Courts, is to hear and 
determine suits by swmmons or warrant, and a copy of 
the process is to be served by the Constable, personally, 
on the defendant, or left at his usual and notorious place 
of abode. Fitzgerald vs. Adams and another..........+00 471 


2. It is the duty of the Constable to make an entry of ser- 
vice on the summons or warrant in writing, and sign 
such return. Ibid. 


See Constable. 
LAND. 
See Attachment, 1. 
LANDLORD AND TENANT. 


1. Where two are in the joint occupancy of land, the one 
having no title will, in the absence of all proof, be con- 
sidered as holding in subordination to him who has the 
title. Whittington vs. Doe ex dem. Wright.........0000 23 


LETTERS OF ADMINISTRATION. 
See Administrators, &c. 4. 


LETTERS DISMISSORY. 
See Administrators, &c. 8,9. Judgment, 9. 
LETTERS TESTAMENTARY. 
See Administrators, Executors, &c. 2. 
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INDEX. 
LIEN. 


1. The lien of the vendor for the purchase money of land, 
will not be enforced in favor of the assignee of the notes 
given therefor. Wellborn and another vs. Williams...... 


See Judgment, 3. 
LIMITATION OF ACTIONS. 


1. An adverse possession held during the minority of the 
true owner, cannot operate against his nght. Whitting- 
ton vs. Doe ex dem. Wright.....cc.ccceccccsscccccevescssvenees 


2. Although the Statute of Limitations applies to con- 
structive trusts, yet it is not available where the legal re- 
medy has not been barred. The Statute does not begin 
to run in favor of a trust estate, against a debt contract- 
ed by an agent thereof, until a return of nulla bona against 

" the agent, or his insolvency be legally ascertained. The 
practice of exhausting the legal remedy against such 
agent before proceeding in Equity against the trust es- 
tate, is in furtherance of justice. Wylly et al. vs. Collins 


3. Letters from the indorser to the holder of a note barred 
by the Statute, which bear date anterior to six years pre- 
ceding the institution of suit: Held to be inadmissible to 
take the case out of the Statute. Hoadley vs. Bliss...... 


4, Where an action is brought by a cestui que trust, to en- 
force against the trustee the provisions of the trust deed, 
and he does not deny the complainant’s interest in the 
trust estate, but defends upon other grounds, the limita- 
tion to the suit is the term applicable to sealed instru- 
ments. Flynt and Wife vs. Hatchett, trustee, &c......... 


5. The Statute does not run against a married woman to 
whom property had been left in trust after her coverture, 
she being within the exception in the Statute in favor of 
JSemes covert, in a case where she and her husband are 
suing in Equity for the recovery of the property. Ibid. 
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INDEX. 


6. Proof of seven years’ regular and uninterrupted usage 
of apublic ferry in this State, is prima facie evidence of 
a prescriptive right. Harrisons vs. Young.......seseeeeeeee 


7. Where a suit was instituted on a promissory note, 
and defendant pleaded a fofal failure of consideration, 
and alleged a parol warranty of the property for which 
the note was given, as a part of his defence: Held, that 
the plaintiff could not avoid this defence, by insisting on 
the Statute of Limitations, although more than four years 
had elapsed from the time of such parol warranty. Mor- 
COO Ge TINE 00. gssvecsancncscacencasecesnbevesssserethuntim 


8. Where a Sheriff has received money ona i. fa. the 
Statute begins to run in his favor from the time it was 
received. Thompson vs. The Central Bank.......+...+00 


9. A new promise may be inferred from the fact of part 
payment of a note within the six years; and this deduc- 
tion is not only in accordance with the older cases, but is 
consistent, also, with the later and more approved decis- 
ions under the Statute. Smith vs. Simms, adm’r, &c...... 


10. In declaring on a promise, it is not necessary to set it 
out in hec verba—it will be sufficient to set it out accord- 
ing to its tenor and effect. Ibid. 


11. To make the indorsement of a payment by the holder 
of a note admissible evidence to rebut the presumption 
of the Statute, it must be shown that it was done by the 
privity of the promisor, or.that it was entered when its 
operation would be against the interest of the party mak- 
ing it. Ibid. 


12. If, however, the credit is small as compared with the 
amount of the debt, and entered just before the bar of 
the Statute would attach, although proven to have been 
made at its date, the Jury would be justified in finding 
against it. Ibid. 


13. Color of title defined. Beverly and another vs. Burke... 
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14. Though the title of an adverse possession be ever so 
defective, yetthe true owner must sue within seven years, 
or he is barred hisentry. Ibid. 


15. The question of adverse possession is not for the de- 
cision of the Court, but exclusively forthe Jury. Ibid. 

16. How far and to what extent the occupant will be pro- 
tected in his possessory title? bid. . 


17. Where one of four joint and several promisors, promis- 
ed to pay the debt before the Statute of Limitations had 
operated as a bar, it takes the case out of the Statute as 
to the others. Coz, ex’r, us. Bailey........cccccocsccsccees 467 


18. More than seven years’ notorious, peaceable and ad- 
verse use and occupation of gold mines, where the party 
has gone into possession of the land, under deed, will 
give a statutory right, notwithstanding the vendor has 
reserved the exclusive privilege of working said mines. 
FRE FB OB. FU pce vcccesencogesusrscestepeceposcccecs 497 


19. Where a family of slaves is held by a common title, 
adverse possession as to one, is good as to all. Carter 
and Wife vs. Buchanan......... stile dichinishi wu tasian tupmene 539 


See Amendment, 1. 
MARRIAGE SETTLEMENT. 


See Husband and Wife, 1. 
MARSHALING ASSETS. 


See Administrators, &c. 6. Equity, 15 to 19. 
MESNE PROFITS. 


See Hjectment, 1, 2, 3. 


MINES. 
See Deed, 3, 4. Lim. of Actions, 17. 








INDEX. 
MISREPRESENTATION. 
See Equity, 22 to26. 
MISTAKE. 
See Equity, 20 to 26. 
MORTGAGE. 


1. A sale of property by J. to G. and an obligation by 
G. to reconvey the same property on certain conditions, 
when the transaction does not create the relation of debt- 
or and creditor between the parties, isnot a mortgage, and 
G. will only be held to a compliance with the terms of his 
bond: Gall 06: Jadsow.o..03c..ssicisssscdecssccoccnievivedes 


NEW PROMISE. 
See Lam. of Actions, 8 to 11, 16. 
NEW TRIAL. 


1. A new trial will not be granted on the ground of newly 
discovered evidence, when the party making the applica- 
tion might, by the exercise of due diligence, have procu- 


red it before the trial. Beard and another vs. Simmons.... 


2. Nor will a new trial be granted on the ground of newly 
discovered evidence, merely to give the party an oppor- 
tunity to impeach the credit of a witness sworn on the tri- 
al. bid. 


3. The admission of illegal testimony on the tnal, not ob- 
jected to at the time, is no ground for a new trial. Bond 


4. The Supreme Court will not control the discretion of the 
Circuit Court in refusing a new trial, upon the ground 
thét the Jury found contrary to the evidence, except in 
clear and strong cases of injustice. Ibid. 
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5. It is ground for a new trial, if one of the Jurors, before the 
trial, makes declarations which clearly indicate that he 
is not above all exceptions, and that his opinion is not a 
hypothetical one, dependent upon the whole proof, but is 
formed exclusively in reference to the evidence which 
shall be adduced on the part of the prosecution. Bish- 
OPE. TR TB noe visen onde eI ALL ecersonsonesccasonses 121 


6. Where the Jury find a verdict contrary to the charge of 
the Court, and manifestly contrary to law, a new trial 
will be granted. Tyler vs. Gray.......sccsesesseeseecseveces 408 


7. A new trial granted upon the ground of newly discover- 
ed evidence. Thompson vs. The Central Bank..........+. 413 


8. A new trial will not be granted for irregularity in the ver- 
dict, in this, that the Jury heard the statements of one of 
their fellows in relation to the case, in their box, unless 
a brief of the evidence be filed in pursuance of the rule 
of Court. Davis vs. Bowman and another, adm’rs, &¢....... 504 


9. The Court willnot, in such acase, grant a new trial, if it 
is clear and manifest that there was evidence sufficient 
to sustain the finding, wholly independent of the state- 
ments made in the jury-box. Ibid. 


10. Where the law has been fully and fairly submitted to 
the Jury by the Judge in his summing up, and the Court 
is satisfied that the verdict is in accordance with the law 
and justice of the case, a new trial will not be awarded 
on account of some inaccuracy of language, as to the 
rights of the parties which may have been used by the 
Judge, during the progress of the trial. Carter and Wife 


NOTICE. 
See Evidence,8. Judgment, 15. 














INDEX. 
NUISANCE. 


1. Ina matter of complaint against the Savannah & Ogee- 
chee Canal Company, that they were guilty of a nuis- 
ance by obstructing the drainage of the low lands of the 
Springfield plantation, the City Council of Savannah de- 
termined that they were guilty of the nuisance, and that 
they be notified to remove it within a specified time, by 
constructing an additional culvert, and in default thereof, 
that the culvert be built by the City ; and that the Compa- 
ny pay the cost of its construction: Held, that the resolu- 
tion as to the costs is not ajudgment by which the rights 
of the company are concluded, and’ that the City Coun- 
cil had power to pass such a resolution. The Mayor, &c. 
Savannah vs. The Savannah & Ogeechee Canal Company... 


. A nuisance is anything that worketh hurt, inconvenience, 
or damage to another; as if one does an act, in itself 
lawful, which, being done in a particular place, necessari- 
ly tends to the damage of another’s property. Coker vs. 


3. Where B. was about to erecta Livery Stable with a 
plank floor, upon a public street in a City, on his own 
land, within sixty-five feet of a public hotel, owned and 
kept by C.; and C. having applied for an injunction, al- 
leging that the erection of the stable would cause irrepar- 
able injury to his property in said hotel, and result in the 
loss of health and comfort to himself and family, and in 
the loss of patronage to his hotel, in consequence of the 
unhealthy effluvia that would arise from the stable, the 
collection of swarms of flies, and the interminable stamp- 
ing of horses therein: Held, that this would operate asa 
nuisance to complainant, and that he was entitled to the 
injunction. Ibid. 


OFFICERS. 


See Treasurer. 


vot tx 81 
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INDEX. 
PAROL EVIDENCE. 
See Equity, 20 to 26. Evidence passim. 
PARTIES. 

See Equity, 17. Practice Supr. Ct. 4. 
PARTITION. 


1. Although Courts of Equity have concurrent jurisdiction 
with Courts of Law, in cases of partition as a general 
proposition, yet, in this State, if the party has an ample 
and adequate remedy according to the provisions of our 
Statute, a Court of Equity will not assume jurisdiction. 
But when it appears from the case made, that there is 
any obstacle in the way, so as to render the remedy at 
Law, less ample and adequate, a Court of Equity will 
maintain its jurisdiction to remove such obstacle, and 
grant adequate relief. Boggs, adm’r &c. vs. Chambers et 


PARTNERS. 
See Equity, 10, 11,12, 27. Ewidence, 15. 
PATROLS. 


1. In an action of trespass for killing a slave, the defendant 
pleaded the general issue, and at the trial gave in evidence, 
by way of justification, that he wasacting as a patrol man 
under the 44th sec. of the Act of 1770: Held, that so 
much of that Act as is repugnant to the Judiciary Act of 
1799, which requires the defendant plainly, fully and dis- 
tinctly to set forth his defence in writing, is repealed 
by the latter Act. Brooks vs. AShburn......s.cceecseeeeees 


PLANK ROADS. 


. A plank road company under authority from the Legis- 
ture, to construct a plank road between two designated 
points, have no right to appropriate to that purpose, the 
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INDEX. 


whole of the public highway, without express authority 
in their charter. The Justices, §c. vs. The Griffin &c. Plank 
Road Company.....cccccrcccovecssessesscoccscssoccceccasere 


. Where the charter authorizes the company to locate 
' their road upon any part of a highway, when it becomes 
necessary so to do: Held, that in such a grant, the Leg- 
islature did not intend that they should be authorized to 
appropriate the whole course of any highway. Ibid. 


. Such a grant, whilst it is to be strictly construed, is 
to be interpreted so as to secure to the company, benefi- 
cial results. The necessity contemplated by the Legis- 
lature, is not such a necessity of using a highway, as, 
without such use, would defeat the enterprise ; but a rea- 
sonable necessity—as, for example : to avoid construct- 
ing a costly bridge over an almost impassable swamp, or 
an inconvenient or wide departure from the proper direc- 
tion of the plank road. Ibid. 


. The company are to judge of the necessity in the first 
instance, subject to be finally controlled by the action of 
the Courts ; and whether the necessity exists or not, is a 
question of fact, to be determined on the production of 
evidence. Ibid. 


. In cases where such necessity exists, the company are 
bound by their charter, to pay the damages resulting from 
the appropriation of the highway, to be ascertained in 
the manner pointed out by the charter, and any depart- 
ure from the directions therein contained, or fraudulent 
or collusive acts on the part of the company, in relation 
to the assessment, will vitiate the whole proceeding, and 
subject them to injunction. did. 


. Held, that under the charter of the Griffin & West Point 
Plankroad Company, and under the general Law, the In- 
ferior Court of Pike County may rightfully institute suit 
in Equity, to restrain them from violations of their char- 
ter. Ibid. 
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8. Some general remarks on plankroads. The Com. &c. 
580th Dist. vs. The Griffin &c. Plankroad Company......++. 487 


See Statute, 2. 
PLEADING. 


1. An allegation, that defendant caused by the erection of 
a milldam, “an unhealthy pond of standing water,” is 
not sufficient to authorize testimony as to sickness of 
plaintiff in consequence of the pond. Morris vs. McCa- 
ark Pc idhaadsnicn> satensnensnerainnirinndeacetearneseees eevee 160 


2. The plaintiff is not obliged to spread out his proof upon 
CRE OS. Ri... 0 ewenesccesscecccevecccesees 203 


3. Ifthe declaration avers that the principal executed the 
bond, (which is the subject of suit,) by his agent, it is 
sufficient. Ibid. 


4, Under our Judiciary, profert in curiam is necessary to be 
made by the plaintiff, of any note or other instrument 
which is the foundation of the action. Smith vs. Simms, 
i aaa ate titel ele iel tae ieenseTeebe 418 


5. In declaring upon a promise it is not necessary to set it 
out in hecverba.* It will be sufficient to set it out accord- 
ing to its legal tenor and effect. Ibid. 


See Amendment, 1. Failure of consideration, 1,2. Forth- 
coming Bond, 1, 2,3. Lim. of Actions, 9. Patrols, 1. 
Set-off, 6. Trespass, 2. 


POSSESSION. 


1. How far and to what extent, the occupant will be pro- 
tected in his possessory title, considered. Beverly and 
I oir nncson dipietenivehauiesvengennrendoineetics 440 


See Landlord and Tenant, 1. Lim. of Alctions, 1,12 to 15, 
18. 














INDEX, 
PRACTICE, (SUPR. COURT.) 


1, Where a party makes application for letters of adminis- 
tration, and it is resisted by other parties setting up a will, 
the party applying for administration is the promovant, 
and entitled to open and conclude the argument to the 
Jury. Weekes end Waft-es. Sagi scieisisissindiicueia 


2. The defendant by demurring, admits the ability of the 
plaintiff to. sustain all the allegations in his declaration, 
by proper proof. Gilmer vs. Allen.....ccsesecsssevccesecees 


3. An alas fi. fa. cannot regularly issue without an order 
of the Court for that purpose, which order should set 
forth all the previous proceedings which had taken place 
under the original execution. Watson vs. Halsted, Tay- 


4, Where a verdict was rendered in a claim case, in which 
the plaintiff had been dead four years, and whose estate 
was unrepresented before the Court: Held, that the ver- 
dict ought to have been set aside, on motion. Ellis vs. 


5. On an appeal to the Superior Court from the amount of 
damages assessed by appraisers, appointed by the Infe- 
rior Court, under a special Statute, the party originally 
moving in the case below, isentitled to open and con- 
clade. Tarvitede-we: VOagiici<. iscecehcscdstelesanaveveene 


6. Where testimony is suffered to go to the Jury without 
objection, and no effort is made to withdraw it from their 
consideration, it is too late, after the argument has closed, 
to call upon the Court to charge the Jury that it was ille- 
gally admitted. Ibid. 


7. Exceptions to the sufficiency of a rule against the Sher- 
iff, taken upon the trial, 18 months after the filing of the 
rule, come too late. Thumpson vs. The Central Bk...... 
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8. After issue has been joined on the merits, it is too late 
to demur to the declaration, for want of profert of letters 
of administration. Smith vs. Simms, adm’r..........0600 


9. Where a party confesses judgment against himself, under 
a mistake of fact as to what the pleadings contain, he 
may, upon discovering his error, retract the confession, 
provided it has not been recorded. Ibid. 


10. The 47th Common Law Rule of Practice, requiring tes- 
timony taken by commission to be communicated to the 
adverse party before the cause is called for trial, is di- 
rectory merely. Beverly and another vs. Burke............ 


11. On the trial of a sci. fa. against bail, the defendants are 
not entitled to a Jury trial, unless they file such an issua- 
ble plea as will require the intervention of a Jury to try it. 
NR RI I BION. os ovine ccacapcrcesesseecerccecsccs 


12. When it appeared on the face of a record that there 
was a competent number of Jurors to render a verdict, 
such verdict may be signed by one as foreman, in behalf of 
himself and his fellow Jurors. Ibid. 


See /ppeal,4. Arrest of Judgment, 1. Bail, 2,3. Con- 
tinuance, 1, 2,3. Garnishment, 1, 2. New Trial, 8. 
Sheriff, 1. Treasurer, 3. Waiver, 1. 


PRACTICE, (SUPREME C'T.) 


1. Where the decision of the Court on a motion for a new 
trial is excepted to, it is not competent for plaintiffin er- 
ror to assign error upon decisions not excepted to, and 
not embraced in the motion for a new trial. Bond vs. 


2. Where a writ of error is dismissed, no damages are re- 
coverable on the cause in the Court below. Collins vs. 





440 


501 








~ ee ee 





INDEX. 647 


3. A writ of error does not lie from a voluntary nonsuit. 
eet Ch, Bik vvcictatarvctvdviiasistidticieeen ae 207 


4. Neither by the Common Law nor the Act authorizing 
the Supreme Court in this State, is a writ of error, a su- 
persedeas, unless bond and security is given. Allen, Ball 
& Ch. ce, FIG Ay Bien cc des snscccsinastentreannmenns 286 


5. The brief of the evidence filed on a motion fora new 
trial, is not a part of the record to be transmitted 
to the Supreme Court; and it does not dispense with 
the necessity of incorporating in the bill of exceptions, a 
brief of the trial and copy of the written evidence. Wet- 
16 0. CHG ce sccnsinercentartannianpensietoronienain 546 


See Equity Practice, 4. Error, 1, 4. 
PRESCRIPTION. 
See Lim. of Actions, 5. 
PRESUMPTION. 
See Evidence, 21. 
PRINCIPAL AND AGENT. 


1. A payment to the authorized agent, is a payment to the 
principal. Hlodnelt.vs. Tatuite.......ccccccccceccreceseseserece 70 


2. The principal cannot ratify the acts of his agent in part, 
and repudiate in part, in relation to the same transaction. 
He must either adopt the whole or none. Ibid. 


3. Though a subsequent ratification by a principal will con- 
firm an assumed agency, not so, if the agency be in itself 
illegal. Harrison vs. McHensry..........cscsccessersseceeees 164 


See Constable, 1. Forthcoming Bond, 4. Satisfaction, 3, 4. 
Trust and Trustee, 6, 7, 8. ' 
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PRISON BOUNDS. 


1. A defendant arrested under ca. sa. and allowed prison 
bounds, is still in the custody of the Sheriff, and he must 
place him in confinement at the end of six months, with- 
out any special order. Jackson & Co. vs. Com........s00+ 172 


PRIVATE WAYS. 
See Constitutional Law, 1. 


PROFERT. 
See Pleadings, 4. Practice Supr. Court, 9. 


PROMISSORY NOTES. 


1. A note made payable at either of the banks in Macon, 
held to be within the proviso to the Act of 1826, which 
dispenses with demand and notice to charge an indorser. 
FE cihencensccsensscshsepncsnstneikidaines deneddles 303 


2. An indorser can waive demand and notice before the 
maturity of the note only. After its maturity, he can 
waive proof of demand and notice. Jb. 


3. The following instrument declared a promissory note: 
‘This is to certify that I did, in the year 1844, purchase 
of B. F. W. his tan-yard and stock; for which I did 
promise to pay B. T. L. for the benefit of B. F. W. $475, 
which amount I hereby acknowledge to be unpaid and 
yet due; and one note of hand for $53, which note is 
said to be lost or misiaid, each amount bearing interest 
from Ist Jan. 1845. Signed, J. A. S. Sept. 23, 1847.” 
Ke 5 CUE Gi ices ei ee ehheesihececcdnsinceeee 338 


4, In a suit on a negotiable promissory note, the defend- 
ant will not be permitted to question the plaintiffs title 
to the paper, unless it is made to appear that it is neces- 
sary for the purpose of his defence. Varner vs. Lamar... 588 


See Garnishment, 2. Satisfaction, 1, 2, 3, 4. 














INDEX. 
PURCHASERS. 
See Volunteers, 1. 
RAILROAD. 


1. Isa railroad subject to levy and sale at Law? Quere. 
The Macon & Western R. R. Company vs. Parker.......++. 377 


See Equity, 15 to 18. 
REFORMING CONTRACTS. 
See Equity, 20 to 26. 
REGISTRY. 


1. Failure to record a deed concerns no person except those 
who derive title from the same feoffor, by a deed of sub- 
sequent date. Whittington vs. Doe ex dem. Wright....... 23 


2. The Statute of North Carolina requires deeds of gift to be 
proven and recorded in one year, or else to be void: Held, 
that the registration of a deed is not sufficient evidence of 
probate. Maulden vs. Thomas et dl....cececccsesecsssceseee 174 


3. A copy deed established by law, cannot be read in evi- 
dence, without proof of its execution, unless the original 
deed was recorded in the County where the land lies. 
Beverly and another vs. Burke.....scccecccrsessssescoveveseces 440 


4, Record on the minutes of the Court establishing it, does 
not dispense with the statutory registration. Jb. 


5. A bond for titles is not authorized by law to be register- 
ed. Jb. 


See Evidence, 8, 11. 
RETURN. 
See Constables, 1, 2. 


vou. 1x 82 








} 
4 
' 
: 








ann alate Ht i athe eta in nS I an ni 





650 INDEX. 


ROADS AND ROAD LAWS. 


1. The laws of this State authorizing the opening of 
public roads over unenclosed lands without just compen- 
sation: Held, to be void. Parham vs. The Justices, &c.. 341 


2. Under the Laws of Georgia which authorize the laying 
out and opening of public roads over the enclosed lands 
of the citizen, the Inferior Court may order a review, for 
the purpose of determining whether a road be necessary 
or not, and may also order the same to be opened before 
compensation is made or tendered; but cannot enter up- 
on and seize, and permanently appropriate the land, un- 
til compensation is made or tendered. Ibid. 


3. A citizen cannot enjoin the opening of a public road 
over his enclosed lands, when it appears from his bill, 
that he has not taken the steps pointed out by thelaw to 
procure the assessment of his damages. Ibid. 


4. Nor upon the ground that the reviewers appointed by the 
Court signed the petition for the road, and took an active 
interest in getting it up. Ibid. 


5. Nor upon the ground that it does not appear from the 
return of the reviewers that they were not sworn accord- 
ing to the requirement of the Statute. Ibid. 


See Plankroads, 1 to6. Private Ways. 
SATISFACTION. 


1. One simple contract does not merge or extinguish anoth- 
er, Welly ef al. vs. Collins & Co.......0ccccccocscsescsosses 223 


2. A bill, acceptance, or promissory note, either of the 
debtor or third persons, is not a payment or extinguish- 
ment of adebt, unless accepted assuch. Jb. 


3. The circumstance of the note or bill being given by an 
agent of the principal debtor, cannot vary the question. 10. 
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4. If the written promise of the principal debtor does not 
discharge the debt, a fortiori, the note of the agent can 
have no higher efficacy. Ibid. 


SAVANNAH. 


See Nuisance, 1. Statutes, (construction of,) 1, 3. 


SEDUCTION. 


See Abatement, 1. 


SET-OFF. 


1. Where B. obtained a judgment against W. tor $1200, 
and subsequently thereto, W. purchased judgments against 
B. for $1384, and filed a bill to have the latter judgments 
set-off against, and in satisfaction of the former: Held, 
that under the Act of 1799, it should affirmatively 
appear that there were no other judgment liens upon 
the defendant’s property, before the Court of Equity 
would decree satisfaction of a particular judgment, and 
that complainant had an ample and adequate remedy at 
Law. FRR te, BRM....000cncnccracenendecterentscceners 82 


2. The judgment and not the execution issued thereon, is 
the proper subject matter of set-off. Bryant vs. Hambrick. 133 


3. Against a claim for mesne profits in the nature of dam- 
ages, the value of the improvements made by the defend- 
ant is a fair set-off, provided he took possession of the 
premises bona fide. Beverly and another vs. Burke......... 440 


4. Set-off not allowed by the Common Law. Meriwether 
and ansther, 0. Ditty. CUE G 2.0002: s00cceseenseepesiupenniiones 595 


5. The Statute of 2 Geo. II. c. 22, has been introduced gen- 
erally into the United States, with some modifications. Ibid. 


6. Set-off is a plea in bar of the plaintiff’s action. bid. 
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7. The commencement of the action and not the time of 


trial, is ordinarily the period at which mutual debts are 
to be set-off against each other. Ibid. 


8. The doctrine of set-off was borrowed from the Civil Law, 
and should be interpreted by the same principles of con- 
struction. Ibid. 


9. Justice demands that the claim of the debtor not bearing 
interest, should be set-off against that of the creditor 
drawing interest, as of the time it became due and owing. 


Ibid. 


10. Our Statute disallowing interest on open accounts, does 
not in any way affect the law of set-off. Ibid. 


See Ejectment, 1, 2, 3. 
SHERIFF. 


1. Where a Sheriff seized and sold the property of a de- 
fendant for an amount larger than the sum due on the ex- 
ecution, and returned that the proceeds of the sale were 
taken for costs, without specifying what costs: Held, that 
such a return was neither legal nor proper, and that it 
was. his duty to. state distinctly in his returns, the partic- 
ular items of costs for which the money arising from the 
sale of the defendant’s property, was appropriated. Har- 


2. ASheriff’s bond taken and approved by the Inferior 
Court, and averred to have been delivered to the Govern- 
or of the State, and signed and sealed, and attested by 
two of the Justices of the Inferior Court : Held, to be good 
as a voluntary, but bad, as a statutory bond, because not 
given within thirty days after the election of the Sheriff. 
Crawford, Gov. &c. vs. Howard and others........ssecseeees 


3. A Sheriffduly elected, but not having executed a bond 
according to law, within thirty days after his election, is 









Onutted in proper place—page 652. 


SLAVERY. 


1. In cases of felony, the civil remedy is suspended until the offender is 
prosecuted to conviction or acquittal. Neal vs. Farmer 


2. African slavery held never to have existed in the Island of Great 
Britain by the Common Law, by Statute, or by the Laws of Na- 
tions. Ibid. 


. The Law of Villenage obsolete in England. Quere? bid. 


. Ifnot obsolete, but of force in 1732, when the Colony of Georgia was 
settled: Held, that it had no application to African slavery in Eng- 
land or in Georgia. Ibid. 

. The Common Law of England held to be inapplicable to the institu- 
tion of slavery, except to protect the rights of masters. Ibid. 


. The slave trade held to be recognized as a lawful commerce, under the 
Law of Nations, and that law obligatory upon the States of the 
world, unless repudiated by treaty or positivelaw. Ibid. 


. Held, that by the comity of nations, when a slave escapes into, or is 
found within the jurisdiction of a State where slavery is not recogniz- 
ed, it is the duty of-that State, uponthe demand of his rightful owner, 
to deliver him to be taken back to the State where by law, he isa 
slave, Ibid. 


. The origin and character of property in slaves in this State defined. 
Ibid. 

. It is not felony in Georgia, by the Common Law, to killa slave, and 
the only iegal restraint upon the power of the master over the person 
of the slave in Georgia, is such as is imposed by Statute. 6. 
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an officer de facto, and his acts are valid when they con- 
cern the public or third persons who have an interest in 


them. Ibid. 


. The Sheriff and his sureties held liable on a voluntary 
bond, for the acts of his deputies, although it contains no 
stipulation to that effect: Held, that such a stipulation is 
not necessary to the validity of a Sheriff’s bond, under 
our Statute. Ibid. 


. When aSheriffhas received money on ai. fa. the Stat- 
ute of Limitations commences to run in his favor, from 
the time it was received. Thompson vs. The Central 


. A bond being taken and approved by the Justices of 
the Inferior Court, to protect the people of the County 
from the official misconduct of the Sheriff elect, it is not 
competent for these same Justices to discharge this obli- 
gation by the substitution of another bond, some thirty 
days thereafter; especially, where one of the three Justi- 
ces was a co-obligor in the first bond. Towns, Gov. &c. 
vs. Stephens and others 


See Constables,1. Practice Supr. Court,7. Prison Bounds, 
1. Sheriff’s Sales, 2. 


SHERIFF’S BOND. 
See Sheriff, 2, 4, 6. 
SHERIFF’S SALE. 


1. When by a special Act, the Sheriff is authorized to ad- 
vertise his sales in a paper published in the County, it is 
not necessary to advertise at three of the most public pla- 
ces in the County to make the sale legal. Mapp and 
another vs. Thompson 


2. A Sheriff cannot purchase at his own sale, neither for 
himself nor as agent for another; such purchase is void. 
Harrison vs. McHenry 
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SPECIFIC PERFORMANCE. 


See Equity, 2. 
SLAVES. 


See Criminal Law, 7, 8, 9,12, 13. Ewidence, 21. Pat- 
rols,1. Lim. of Actions, 18. 


STATUTES, CONSTRUCTION OF. 


1. The Legislature in a charter declare “ that it shall not 
be lawful for any person or persons, at any time or times, 
to build any bridge, or keep any ferry on the river Great 
Ogeechee, within five miles either above or below (another 
bridge on the same stream:”) Held, that the distance of 
five miles is to be measured by the course of the river. 


SRE TE GE. UE. “TRRIVOMIAL, 2.00006 cccsccccccesccccscecesens 


2. Grants of exclusive privileges to corporations or individ- 
uals are to be strictly construed; and if the terms of the 
contract are ambiguous, the ambiguity must operate in 
favor of the public. Ibid. 


3. A Statute of the State declaring of full force, all the or- 
dinances of a City, or other corporation, “in operation ” 
at its date, does not embrace one which has beed judicial- 
ly pronounced by the Superior Court to be inoperative be- 
fore its passage. Allen, Ball & Co. vs. The Mayor, &c... 


4. The phrase “in operation,” defined. Ibid. 


5. Grants from the Legislature to a company, in derogation 
of common right, are to be strictly construed. The Jus- 
tices &c. vs. The Griffin, &c. Plankroad Company............ 


See Constitutional Law. Grants,1to5. Patrols, 1. Plank- 
roads. 
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INDEX. 655 
SURETY. | 
See Bail, 1. Bond,1. Claim, 2. Sheriff, 2, 4. 
TORT. 
See Abatement, 1. 
TREASURER, (COUNTY.) 


1. It is a condition precedent before a County Treasurer 
can enter upon the duties of his office, that he should give 
bond and security, and not having done so, he does not 
legally hold the office. Foster vs. The Justices, §C.....+++ 185 


2. Before the Inferior Court can issue execution against 
a County Treasurer, for a balance in his hands, ten days’ 
notice is required by Statute to be given him; and the 
order of the Court under which the i. fa. is issued, must 
show that such notice has been given. Ibid. 


3. Ifthe order is passed but not entered by the Clerk, it 
is competent for the Court to place it on the minutes 
nunc pro tunc. Ibid. 


4. Itis not competent for a County Treasurer to resist the 
payment of a debt, directed by the proper authority to be 
discharged out of the public funds, set apart in his hands 
for that purpose, upon the ground that he had been noti- 
fied that the holder thereof was not the rightful owner of 
the property upon the valuation of which the certificate 
had issued. The State ex rel. Strange vs Bell.........00 334 


5. When the Legislature declares that the certificate of cer- 
tain commissioners, certifying that a particular sum of 
money is due an individual in consequence of the de- 
preciation of his property by the removal of a County 
site, shall become a debt against the County Treasurer 
of such County, noorder of the Inferior Court is necessa- 
ry to authorize the County Treasurer to pay it. Bell, 
Treasurer, vs. The State ex rel. Strange.......sceccssesesseeees 367 
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TRESPASS. 


1. A plaintiff seeking to recover for injury done his land by 
the erection of a mill-dam, cannot recover where _para- 
mount title is shown in another, by his own evidence. 
SI niniirensian aon patecntnahsobacbesvediontevens 


2. Where an immediate act is done by the co-operation, or 
the joint act of two or more persons, they are all trespass- 
ers, and may be sued jointly or severally, and any one of 
them is liable for the injury done by all. To render one 
man liable in trespass for the acts of others, it must ap- 
pear, either that they acted in concert, or that the act of 
the party sought to be charged, ordinarily and naturally 
produced the acts of the others. Brooks vs. Ashburn..... 


See Ejectment, 2,3. Pleading, 1. 
‘ TRUSTS AND TRUSTEES. 


1. Trust estates are liable to pay out of their income for 
goods or services furnished or rendered, and such asare 
necessary and proper. Wylly et al. vs. Collins & Co.... 


2. A creditor is not bound to ascertain whether the Trustee 
is, or is not in arrears to the trust estate. Ibid. 


3. The rule in South Carolina to this effect, ought not to be 
adopted in Georgia, where no returns are made by trus- 
tees, other than executors, administrators and guardians, 
of their receipts and disbursements. Ind. 


4. Future income may be applied to past indebtedness. 
Ibid. 

5. A wife and children who have separate property settled 
upon them, are not bound to support the husband and 
father, though owing to his insolvency they may be 
bound to support themselves. Ibid. 


6. The registry of the deed of settlement, accompanied by 
the management of the trust property by the husband is, 
as to third persons, evidence of his agency for the trust 
property. Ibid. 
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7. Although the husband as such, has no right to control 
the separate estate of his wife, yet he may, like any other 
person, do a ministerial act, such as purchasing goods 
for the trust estate. Ibid. 


8. Taking the note of the manager of the trust estate, in 
settlement of the account for goods debited to the manager 
individually, but which went to the use of the cestui que 
trusts, does not relieve the trust estate from liability to 
pay out of its income, where it does not appear that 
exclusive credit was given to the agent. Ibid. 


See Husband and Wife,1, 2,3. Judgment, 12. Lim. of 
Alctions, 2, 3, 4. 


USURY. 


1. At Common Law, a contract which is not tainted with 
usury in its inception, is not made usurous by a subse- 
quent agreement to pay usury in consideration of forbear- 
ance. Tyoulman vs. Barnett ef, al... .c.ccsesccscosscscssecees 


2. Under our Statutes, ifa judgment not tainted with usury 
is transferred, and the transferree agrees with the defend- 
ants to forbear its collection for a term of time, in consid- 
eration of usurious interest paid him, such subsequent 
agreement is usurious, and affects the judgment so far as 
to make the principal due thereon, only collectable. Ibid. 


See Equity, '7. Witness, 1. 
VENDOR’S LIEN. 
See Jven, 1. 
VERDICT. 


1. Wherethe Jury in an action of trespass against two joint 
trespassers, returned the following verdict: “We the Jury, 
find Simpson, $160, and Edwards $100, and all the costs to 
be paid by Simpson and Edwards; and fifty dollars dam- 
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ages to be paid by Simpson :” Held, that the legal effect 
of the verdict was, that the Jury intended to find $200 
damages against Simpson, the principal trespasser, and 
that a joint judgment should be entered against both de- 
fendants for that amount; and a remittiter entered as to 
the $100 found against Edwards. Simpson and Edwards 


2. Verdicts are to have a reasonable intendment, and to 
receive a reasonable construction, and are not to be 
avoided unless from necessity. Simons etal. vs. Rarden 


3. Where a bill was filed by John A. Rarden and Henrietta 
his wife, (formerly Henrietta Ogletree,) to recover cer- 
tain slaves in right of his wife, andthe Jury on the 
trial of the cause, found the following verdict : “ We the 
Jury find and decree, that the complainant, Henrietta G. 
Rarden, (formerly Henrietta G. Ogletree,) in her own 
right, and for her own use, do recover of the defendant 
the negro slaves, &c.” Held, ona motion in arrest of 
Judgment on the ground, that the verdict did not find in 
favor of the marriage of the parties, which was denied by 
the defendant’s answer, that the legal effect of the ver- 
dict was in favor of the marriage. Ibid. 


See Practice Supr. Court, 4, 12. 
VOID CONTRACT. 
See Administrators, §c.3. Sheriff’sSale, 2. 


VOLUNTEERS. 


1. A conflict between the equities of a bona fide purchaser 
and a volunteer, can only arise where both parties claim 
under the same grantor. Whittington vs. Doe ex dem. 
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WAYS. 
See Constitutional Law, 1. 
WAIVER. 


1. Where an alias fi. fa. has been issued by the Clerk 
without an order of the Court, the objection to the regu- 
larity of the proceeding comes too late, after the parties 
had litigated a claim case under such alias fi. fa. The 
detect will be considered as having been waived. Wat- 


son vs. Halstead, Taylor & Co......scccsccccscsceceeccevecens 


See Promissory notes, 2. 


WARRANT. 
See Criminal Law, 1, 2. 
WARRANTY. 
See Lim. of Actions, 6. 
WASTE. 
See Evidence, 1. 
WIDOW. 


1. The widow of an intestate is not entitled to have advance- 
ments made by the intestate to his children brought into 
hotchpot forher benefit. Beavers, ex’r. vs. Winn, ad’mr.. 


2. The widow dying in less than one year after adminis- 
tration upon the estate of her husband, without having 
elected to take a child’s part of the real estate, her exec- 
utor cannot recover it afterher death. Ibid. 


3. She is entitled to her year’s support, whether the estate 
be solvent or insolvent. Hopkins vs. Lang, evecutor...... 
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WILL. 
See Husband and Wife, 1. 
WITNESS. 


1. In an action against the surety to a note to which the 
defence was usury: Held, that the maker, upon being 
released from all! liability, was a competent witness for 
the defendant. Barnett et al. vs. Troudman.......c.eeeeeeees 36 


2. A witness may be interrogated as to the state of his feel- 
ings towards a party, in order to show the bias under 
which he testifies. It is not competent to inquire into 
the cause of his hostility. Bishop vs. The State............ 121 


See Evidence, 2. 
WRIT OF ERROR. 
See Error. 























a 
i 


